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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
(he one may be against such order, to the appropriate authority in the following way:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Minislry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Nelhi-110001. under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso Lo sub-section (1) of Section-35 ibid:
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In case ol any loss of goods where the loss occur in transit from a factory to a warehouse or (o

anolher factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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L Caedil of any duly allowed to be utilized towards payment of excise duly on
ol prodnets under the provisions of this Act or the Rules made there under
el arder is passed by the Commissioner (Appeals) on or aller, the dale
appointed under Sac. 109 of the Finance (No.2) Act, 1998.
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Ihe above application
cpeciliod under Rule,

months from the dale
communicated and ahall be accompanied by two copies

Oneder-In-Appeal. should also he accompanied by a copy of TI2-6 Challan
cwitloneing payment of prescribed fee as prescribed under Section 35-1:1z of
CEA. 1944, under Major Head of Account.
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Ihe: rovision application sl—wall he accompanied by a fee of Rs. 200/- where [he
Lmonnt involved in Rupees One Lac or less and Rs. 1000/~ where the amount

involved is more than Rupees One Lac.
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[hee appeal to the Appellate Tribunal shall be filed in quadruplicale in form lZA-3 as
: preseribed  under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
Scecompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
e 5 0004 and Rs, 10,000/ where amount of duly / penally / demand / refund is uplo 5
i e 5 Lae o 50 Lac and above 50 Lac respeclively in the form of crossed banlk draft in
Lo of Assll Registar of a branch of any nominate public seclor hank of the place
e thee hench of any nominate public sector bank of the place where the bench of the

Cribimal s situated,
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In case of the order covers a number of order-in-Original, fee for aach 0O.1.0. should be

poed i the Aloresnid manner not withstanding the fact that the one appeal 1o thoe

Appellant Tribunal or the one application to the Central Govl. As he case may be, is
il 1o swoid seriploria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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“Cie copy of application or 0.1.0. as the case may be, and the order of the adjournment
Anihority shall o conrt fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of he coml fee Act, 1976 as amended.
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Fop an appeal to he filed before the CESTAT, 10% of the Duly & Penalty confirmed by
the Appellate Commissioner would have to be pre—deposited. It may be noled ihat the
2 mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

niee deposit i3
4, Section 83 & Section 86 of the Finance Act, 1994)

and 236 - of the Central Fxcise Act, 194

Uinder Central Excise and Service Tax, “Duty demanded” shall include:
(i) amonnt determined under Section 11 D;
(ii) Amount of erroneous Cenvat Credit taken; :
(iiy  amount payable under Rule 6 of (he Cenvat Credil [Rulos.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Archem Industries, B/39 & 50 Arvind
Industrial Estate, B/H Anil Starch, Bapunagar, Ahmedabad [hereinafter referred to
as “appellant] against Order-in-Original No.MP/03/Dem/AC/2018/KDB dated
27.04.2018 [hereinafter referred to as “impugned order”] passed by the Assistant
Commissioner of CGST, Division-1I, Ahmedabad-South [hereinafter referred to as

“adjudicating authority].

2 Briefly stated, the facts of the case are that during scrutiny of ER-1 for the

period of December 2012 to October 2013, it was observed that the appellant had

cleared their finished goods viz Miscellaneous Chemicals falling under Tariff Heading -

38099190 without payment of central excise duty by claiming exemption
notification No.12/2012 ~CE dated 17.03.2012 (Sr.No.133) for clearance of 118400
Kgs of finished goods valued to Rs.63,02,700/-, involving central excise duly of
’ Rs.7,79,014/-. As it appeared that the appellant has availed the said notification

wrongly and exemption as provided under the said notification is not applicable to
them while clearing the goods, a show cause notice dated 01.01.2018 was issued to

them for recovery of the duty short paid with interest; imposition of penalty under

Rule 25(1) of Central Excise Rule, 2002 (CER) read with Section 11 AC (1)(b) of

Central Excise Act, 1944 and Rule 26 of CER; confiscation of goods cleared under
Rule 25 of CER. Vide the impugned order, the adjudicating authority has confirmed
the short paid duty with interest and imposed penalty a proposed. However, the

adjudicating authority has dropped the proceedings of confiscation of goods as

proposed.
3. Being aggrieved with the impugned order, the appellant has filed the instant

appeal on the grounds that:

The show cause show cause notice is barred by limitation, but the same has

not considered some irrelevant grounds.
. They made clearance under Central Excise (Removal of Goods at
Concessional Réte of Duty for Manufacture of Excisable Goods) Rules, 2001
for procuring the said goods under nil rate of duty vide Sr.No.133 ol
notification No.12/2012-CE issued by Central Excise office at Amraivati
(Maharashtra). On copy of such application of was endorsed and in turn
submitted to jurisdictional central excise officer of the appellant. The
appellant has also filed ER-1 return, mentioning such clearance in detail.

Departiment has already been issued show cause notice for the period of

November 2013 onwards and the present show cause notice is of prior to |

that period and issued in January 2018, therefore, it is time barred.

..\
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- Further, the show cause notice issued prior to the period of instant case has
alrcady been decided at appellate stage also and wherein penalty imposed
was set aside.

~ The adjudicating authority has not considered the provisions of Central
Fxcise (Removal of Goods at Concessional Rate of duty for Mariufacture of
Excisable goods)Rules, 2001and the provisions of the said rules clearly
barred the jurisdictional officer of the appellant demanding duty from the

appellant.

4. Personal hearing in the matter was held on25.10.2018. Shri M.H.Ravel,
Consultant appeared for the same and reiterated the grounds of appeal. He further

submitted additional submissions.

> B I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.
The moot issue to be decided in the matter as to whether the appellant is eligible
for exemption notification No.12/2012-CE dated 17.03.2012 (Sr.No.133) for

'(,:Iazéll'iawg their final goods falling under chapter heading 38.

=16 On perusal of the records, I observe that the issue involved in the instant

case is pertaining to the period of December 2012 to October 2013 and the issue
involved subsequent to the said periods i.e November 2013 to April 2014 and May
9014 to November 2014 has already been decided by me, vide OIA dated
21.07.2016 and 28.1.0.2016. Vide the said OIA, the duty demanded by the lower
authority has been upheld and set aside the penalty imposed under Rule 25 -of

Contral Excise Rules as there was no suppression of facts in the matter.

g I.observe that in the said case as well as in the instant appeal, the appellant
had cleared the goods without payment of duty on the basis of certificate issued by
the Assistant Commissioner, Central Excise, Amravati Division (Maharashtra) in
respect of manufacturer unit M/s Raymond UCO Denim Pvt Ltd. The said certificate
‘was issued by the Assistant Commissioner under the provisions of Central Excise
(Removal Goods at concessional Rate of Duty for Manufacturer of Excisable Goods)
Rules, 2001. The exemption notification No0.12/2012-CE supra availed by the
appellant stipulates that nil rate of duty is applicable when “finishing agents, dye
carriers to accelerate the dyeing or fixing of dyestuffs, printing paste and other
products and preparations of any kind used in the same factory for the manufacture
of textile and textile articles”. When the notification did not stipulate to follow the
procedures as laid down in the Central Excise (Removal Goods at Concessional Rate
of Duty for Manufacturer of Excisable Goods) Rules, 2001, exemption from payment
of duty is eligible to the appellant when such exempted goods were to be used in
* the same factory. In the circumstances, it is very clear that the certificate |ssued ')y“
lhe Assistant Commissioner of Central Excise, Amraiwadi to the appcllamt" u‘%i Q\“”"

proper as far as exempted goods referred to the notification supra. 1 ﬁnc r

was taken with the said Assistant commissioner and vide IeL‘Lc, da *d
ao \_ g
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14.01.2015, the Assistant Commissioner, Amraiwadi has informed that the said
certificates was wrongly issued by him and he further requested to take action to
safeguard the duty from the appellant. Since the certificates issued by the Assistant
Commissioner considered being an invalid document for clearance of excisable

goods without payment of duty, the duty is required to be demanded.

1. In the instant case, the appellant has mainly argued that the show cause

notice issued for the period involved in the instant case i.e December 2012 to
October 2013 is time barred as show cause notice in respect of subsequent periods
i.e November 2013 to April 2014 and May 2014 to November 2014 have alrcacy
been issued and duty thereof has already confirmed; that the Appellate authorily
has also upheld the duty demanded and however penalty imposed by the Assistant
Commissioner was set aside. In the circumstance, the appellant has further argued
that there is no suppression involved in the instant case, hence longer period
cannot be invoked in the impugned show cause notice. They relied on case laws viz.
CC, Mumbai Vs/ Phenoweld Polymers Pvt Ltd [2015 (322) ELT 1 17-Bom]; Ascent
Meditech Ltd V/s CC Vapi [2014 (309) ELT 712-Tri.Akm]; and Nizam Sugar Factory
[2006 (197) ELT 465 SC]. They also allege that the lower authority has not followed
the judicial discipline.; therefore, the demand of duty as discussed above will

sustainable only in case of limitation on issuance of show cause nolice sustai.

8. The Hon'ble Supreme Court in the case of Nizam Sugar Factory supra held

that

“Allegation of suppression of facts against the appellant cannot be sustained. Whern
the first SCN was issued all the relevant facts were in the knowledge of the
authorities. Later on, while issuing the second and third show cause notices the
same/similar facts could not be taken as suppression of facts on the part of the
assessee as these facts were already in the knowledge of the authorities. We agree
with the view taken in the aforesaid judgments and respectfully following the sane,
hold that there was no suppression of facts on the part of the assessee/appellant.”

The Hon’ble High Court of Bombay in case of M/s Phenoweld Polymers supra held

that:

"Once the Revenue was so aware and as found by the Tribunal on facts, then, Lhe:

extended period could not have been invoked and applied. Any larger controversy

and wider question was really not arising in the given facts and circumstances. We

also keep that open and particularly as to whether a subsequent show cause notice

invoking larger period of limitation can be issued when on the same set of facts and
allegations earlier show cause notice was issued. In other words, by alleging
suppression can the larger period be invoked and for that purpose a fresh show
cause notice can be issued or not is a question which we keep open for decision in i
appropriate case. We find that on facts the Tribunal was justified in interfering with

the Order-in-Original.” .
And in case of M/s Ascent Meditech Ltd, the Hon'ble Tribunal, Ahemdabad has held

that :

st

"Once the Revenue was so aware and as found by the Tribunal on facts, tfn—‘.’r;,f.«%fggﬁb
extended period could not have been invoked and applied. Any larger contrgi/ ey
and wider question was really not arising in the given facts and circumstancgs . /e
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also keep that open and particularly as to whether a subsequent show cause notice
invoking larger period of limitation can be issued when on the same set of facts and
allegations earlier show cause notice was issued. In other words, by alleging
suppression can the larger period be invoked and for that purpose a fresh show
cause notice can be issued or not is a question which we keep open for decision in an
appropriate case. We find that on facts the Tribunal was justified in interfering with
the Order-in-Original.”
9. I observe that the decision of Hon’ble Supreme Court and Hon'ble Tribunal
supra are squarely applicable to the instant Case. In the instant case, I find that the
show cause notice pertains to the period of November 2013 to April 2014 and May
2014 to November 2014 have already been adjudicated by the jurisdictional
Assistant Commissioner on the basis of letter dated 14.01.2015 issued by the
Assistant Commissioner, Aamraivadi Division (Maharashtra) and accordingly he
confirmed central excise duty and also imposed penalty. The appellate authority
has also- uphold the duty demanded and set aside the imposition of penalty as
there was no suppression of facts involved in the matter. In the circumstances,
obviously, clearance pertains to the period of December 2012 to October 2013 is
well within the knowledge of the department, while issuing the show cause notice
partains to the subsequent periods as well as at the time of adjudication. Since the
- demand pertains to the period of November 2013 to November 2014 have already
been decided in view of letter dated 14.01.2015 of Assistant Commissioner,
Amraiwadi, issuance of show cause notice invoking larger period of limitation,
pertains to the period December 2012 to October 2013 is not sustainable and

required to be set aside as such demand is time barred.

10.  Therefore, in view of the foregoing findings and applying the ratio of
decisions cited supra, I hold that the impugned order is unsustainable to the extent

il is challenged before me on limitation and liable to be set aside and is set aside.

11. 1In view of above, I set aside the impugned order and allow the appeal filed

by the appellant. The appeal stand disposed of in above terms. -

rgE (3i)

Attested

(Mohanan V.V)
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,

M/5 Archem Industries,

13/39 & 50 Arvind Industrial Estate,

B/H Anil Starch, Bapunagar, Ahmedabad




Copy. Lo

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2 The Commissioner, Central Tax, Ahmedabad-Noroth.

3 The Assistant Commissioner, System, Central Tax, Ahmedabad North.
4 The Assistant Commissioner, CGST, Div-II, Ahmedabad North

5 ~Ghard File.
%P.A.




